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Bail
 

What  is  bail? 

What is bail? 
If you are charged with a criminal offence, you may have to sign a bail undertaking. 

Bail is an agreement between you and the police or the court. They agree to let you 
go if you agree to appear at court on a particular day. 

The bail undertaking may also require you to comply with certain conditions. For 
example, living at a certain address, being at home at night (curfew), reporting to 
the police station on certain days, not approaching or contacting alleged victims or 
witnesses, or having someone put up money which they will lose if you fail to appear 
at court. 

Bail is not a punishment. It’s supposed to help ensure that you turn up at court and 
don’t get into trouble or interfere with witnesses in the meantime. 

If the police have serious concerns about you failing to appear at court, or for the 
protection of the community, they may decide to refuse bail (see How is bail de-
cided? on page 251). 

What is the difference between bail and a bond? 
Both a bail undertaking and a good behaviour bond involve conditional liberty – 
that is, you can go free as long as you stick to certain conditions. 

The difference is that bail lasts only while your court case is pending (still going on). 
As soon as your case is finalised you are not on bail anymore. 

A good behaviour bond, on the other hand, is something that the court may impose 
as a sentence if you are guilty. It might have conditions which are similar to bail 
conditions, but it doesn’t require anyone to put up any money and usually doesn’t 
involve reporting to the police. See Outcomes of court chapter for more information. 

Dispensing with bail 
Sometimes the police may decide to give you a field, future or no bail court atten-
dance notice (CAN). These types of CANs are normally used for less serious charges, 
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Bail 251 

and in situations where the police are not worried about you failing to appear at 
court. 

In this situation, there is no need for bail and you are free until your court date 
without any conditions. See How police deal with you for alleged offences in At the 
police station chapter on page 147; see also Going to court chapter. 

A court may also decide to dispense with bail at any time. 

There is also no need for bail if the police decide to: 

■ send your case to a youth justice conference (if you’re under 18) 

■ give you a caution or warning 

■ give you an infringement notice (on-the-spot fine), or 

■ let you go while they make more inquiries. 

How  is  bail  decided? 

Who makes the decision about bail? 
Police 
If the police charge you with an offence, and they think a field, future or no bail CAN 
is not enough, they will have to decide whether you get bail. 

Police may grant or refuse bail. If police grant bail, they also decide on your bail 
conditions. 

This decision is not made by the police who have arrested you but by a senior police 
officer, usually the custody manager at the police station (see At the police station 
chapter). 

Court 
If you are refused bail by the police (or granted bail on conditions you can’t meet, 
such as requiring someone to put up money that they don’t have) you must be taken 
to court as soon as possible. 

Sometimes this will be the same day, but often it will be the next day. If you are over 
18 you will have to spend a night in a police cell, but if you are under 18 you must 
be taken to a juvenile detention centre (unless the closest detention centre is too far 
away). 

If you are arrested on a weekday, you will usually be taken to the nearest Local or 
Children’s Court. Special bail courts sit on Saturdays and Sundays at Parramatta 
Local Court for adults arrested in the Sydney metropolitan area, and at Parramatta 
Children’s Court for juveniles arrested across the State. 
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252 Youth Justice: Your Guide to Cops and Court in NSW 

At court, a free Legal Aid or Aboriginal Legal Service lawyer will help you apply for 
bail. 

Senior police officer 
If you are refused bail by the police, you can ask a senior police officer to review this 
decision. However, you will not be allowed a review if this would delay the police 
bringing you to court. 

What kinds of things are taken into account in 
making a decision about bail? 
When deciding on bail, the police or magistrate must consider the following things: 

■	 The type of offence you are charged with. The more serious the charge, 
the less likely you will get bail. Some offences have a presumption 
in favour of bail (meaning you should get bail unless there are good 
reasons for refusing bail), some have a presumption against bail, and 
for some offences (eg murder) the Bail Act 1978 says that bail may only 
be granted in exceptional circumstances. 

■	 How likely are you to turn up to court? They look at things like your 
work and family links, housing arrangements, and whether you have 
failed to appear in court before. 

■	 Your criminal record, and whether you are already on bail, a bond or 
probation for another offence. According to the Bail Act 1978, if you are 
a repeat offender there is no presumption that you will get bail. 

■	 The protection of the victim and their relatives, and any other person 
who the police or court thinks is in need of protection. 

■	 The protection and welfare of the community. For example, are you 
likely to commit more offences if you are released on bail? 

■	 Your particular interests in getting bail. For example, how long before 
your case is heard, do you need to be free to prepare for the case, do you 
need personal protection? 

■	 Any special needs of yours if you are under 18, Aboriginal, Torres Strait 
Islander, have an intellectual disability or mental illness (although this 
does not automatically mean you will get bail). 

Some of these considerations could be criticised for being discriminatory, that is, 
having a particular kind of person in mind whom the law believes is more trustwor-
thy. A person who is unemployed and homeless is much less likely to get bail than 
a white collar criminal. On the other hand, if you have a long criminal record but a 
good history of turning up to court, you might still get bail. 
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Common reasons for not getting bail 
You are less likely to get bail if: 

■	 you don’t give police your name and address 

■	 you have not turned up at court when required to before, or you have 
broken other bail conditions in the past 

■	 you are charged with a serious crime (an indictable offence) and you 
have been convicted of an indictable offence before 

■	 you are charged with an offence such as breach of an apprehended 
domestic violence order (ADVO); sale of large quantities of drugs; 
sexual assault; murder; a serious firearms or weapons offence; a terror-
ist offence or a large-scale public disorder (eg rioting) 

■	 you were already on bail, parole , probation or a bond when the police 
arrested you 

■	 the police or court think you might commit more crimes while you are 
out on bail, or 

■	 you don’t have anywhere to live (legally, homelessness is not a reason 
for refusing bail, but if you don’t have stable accommodation the police 
or court may be more likely to think you won’t turn up at court). 

People who can help you get bail 
Youth workers 
There are a number of ways in which youth workers can help you get bail without 
actually going bail (signing you out and putting up money) themselves. They can: 

■	 help you find accommodation, or 

■	 write a support letter (or communicate with your lawyer or the magis-
trate) explaining how they might support you or work with you during 
your time on bail. 

If the worker is in court during the bail application, the magistrate might ask them 
to speak. They may even be asked to express an opinion about your likelihood of 
turning up to court. 

Court support workers 
At courts where there are court support workers, these people can also help young 
people get bail by helping find accommodation and other services. 

Juvenile Justice workers 
Some Children’s Courts have Juvenile Justice intake workers at court. At the main 
Children’s Courts (Bidura and Parramatta) they are there every day. A big part of 
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254 Youth Justice: Your Guide to Cops and Court in NSW 

their job includes trying to find suitable accommodation for young people in cus-
tody, so they have a better chance of getting bail. 

under 18s and baiL 

The fact that a person under 18 doesn’t live with their parent or guardian cannot be 
taken into account when deciding on bail. 

But the fact that a person doesn’t have stable accommodation can be taken 
into account. 

a condition that is often imposed on homeless young people is that they ‘reside as 
approved by the department of Juvenile Justice (dJJ)’ – or, if they are under 16, by 
the department of human Services – Community Services (doCS). if the dJJ or 
DoCS can’t find the young person a place to stay, they will remain in detention until 
their next court date. 

In 2010, the NSW government set up the Bail Assistance Line to help police find 
accommodation for young people so they can be released on bail. This service does 
not operate state-wide but is being piloted in Sydney, dubbo and the hunter region. 
Police in these areas can contact an after-hours hotline staffed by Juvenile Justice 
workers, who can help arrange accommodation and transport for the young person. 

Sometimes a condition of bail is that an acceptable person is required to be involved 
as some kind of surety. if a young person doesn’t have supportive family members, 
this could be difficult. 

Young people often have strict bail conditions that adults don’t have. one of the most 
common is a curfew – for example, the young person is not allowed out between 
8pm and 6am unless in the company of a responsible adult. 

The Youth Justice Coalition’s Bail Me Out report highlighted some of the problems 
experienced by young people with bail conditions (see page 263). 

What happens if you get bail? 
If you get bail, you must sign a bail undertaking, a written agreement that you will 
turn up to court. The bail undertaking might include other conditions (see Bail con-
ditions and sureties on page 256). 

Adjournments 
If your case is adjourned, the court will usually continue your bail. Depending on 
the situation, the magistrate or judge can decide to: 

■ keep your bail conditions the same as they were 

■ change your bail conditions 

■ dispense with bail, or 
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Bail 255 

■ revoke (cancel) your bail and put you in custody. 

Usually the magistrate leaves your bail the same unless you, your lawyer or the pros-
ecutor persuades him or her to change it. 

Whether your bail changes or stays the same, make sure you get your bail continua-
tion notice (usually a blue piece of paper) before you leave court each time. 

Changing bail conditions 
The police and the courts sometimes grant bail on conditions that are unnecessarily 
harsh or restrictive. You can apply to change your bail conditions at any time. Many 
people’s applications to change their bail conditions succeed. See Changing bail 
decisions and conditions on page 259. 

Breaching bail conditions 
If you breach (break) your bail conditions, the police can arrest you and take you to 
court. At court, the magistrate can either: 

■ grant you bail again (on the same or different conditions), or 

■ revoke (cancel) your bail and lock you up until your court case is over. 

See Breach of bail on page 261. 

Failing to appear 
If you don’t attend court on the date on your bail form, you must prove that you have 
a very good excuse. For example, if you were sick, you should be able to provide a 
medical certificate to say you were unfit for court. Otherwise: 

■ the court might hear your case without you (ex parte), or 

■ the court might issue a warrant for your arrest. 

Failing to appear is a separate offence, for which you may also be charged. When 
you do next appear, you might have to appear in court for the charge of failing to 
appear as well as the original charge. 

See If you miss court on page 353. 

What happens if you don’t get bail? 
If you do not get bail you will be held on remand in custody (usually in a prison if 
you are over 18 or in a juvenile detention centre if you are under 18) till your next 
court date. 

The court can’t adjourn (put off) your case for more than 8 days at a time without 
your consent. 
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If you have been refused bail by the court, you won’t be able to apply again, unless 
you were not legally represented the first time, or there is new information that has 
not been presented to the court before. 

If you have been refused bail by the Local or Children’s Court you may apply to the 
Supreme Court for a review of that decision. Is usually takes a few weeks for an ap-
plication to be listed in the Supreme Court. 

See Changing bail decisions and conditions on page 259. 

Bail  conditions  and  sureties 
To get bail you must sign a bail undertaking which lists the bail conditions. 

Unconditional bail 
Unconditional bail (sometimes called signature bail or bail on your own undertak-
ing) is a promise to turn up to court with no other conditions involved. 

Conditional bail 
A magistrate or the police can impose conditions on your bail, for example: 

■	 a residential condition, which means living at a particular address or at 
a place approved by your juvenile justice officer (JJO) 

■	 a curfew (eg not out after dark/not out between 7pm-7am without 
parent or without the written permission of parent) 

■	 reporting to police (eg every day, every Monday and Friday) 

■	 not to associate with certain people or go to certain places 

■	 not to contact the alleged victim or any other witnesses in your case 

■	 other conditions (eg attend school, go to a drug rehab program, not to 
drink alcohol). 

Police and courts often set conditions which are excessive or almost impossible to 
obey. For example: 

■	 don’t go within 5 kilometres of a particular suburban shopping centre, 
(problem: you actually go to school within that zone) 

■	 don’t be outside during the hours of darkness (problem: you have a 
night time job). 

The purpose of bail is to make sure you turn up to court and stay out of trouble while 
you’re on bail, not to punish you or control your life. So if your bail conditions are 
difficult or unfair, you can go back to court to ask the magistrate to change the con-
ditions (see Changing bail decisions and conditions on page 259). 
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Sureties and acceptable persons 
If the police or the magistrate want an extra guarantee that you will turn up to court, 
you might need a person who knows you (often referred to as a surety or acceptable 
person) to sign an agreement before you can be released on bail. 

An acceptable person must be over 18 and have to satisfy the police or the court that 
he or she is of good character (which usually means not having a criminal record). 

A surety or acceptable person may be required to: 

■	 Pay cash – this is called security or cash bail. If they need time to get 
the money, then you stay in custody until they pay the money. They get 
a receipt for the money they pay. If you follow the bail conditions and 
turn up to court, then they get the money back. If you don’t, the money 
may be forfeited (which means the government keeps the money). If 
your surety/acceptable person can’t raise enough money, you can ask 
the court to reduce the amount of money needed for bail. 

■	 Not pay any cash up front, but agree to forfeit a certain amount of 
money if you fail to appear at court. All they have to do is promise to 
pay the money if you don’t turn up to court. This person will usually 
have to prove they have the required amount of money in the bank (or 
property of equivalent value which can easily be sold). 

■	 Acknowledge that they know you and believe you are likely to turn up 
at court (without having to pay or agree to forfeit money). 

Sometimes you can be your own surety and agree to put up your own money. This 
is sometimes called being released on your own recognisance. You could lose the 
money if you don’t attend court. 

wiLL you go surety (post baiL) for someone? 

You shouldn’t be a surety for someone unless you are confident that they will follow 
their bail conditions and turn up to court on the right day. 

if you act as surety for someone, then later change your mind, go back to the court 
and ask the magistrate to be released from your surety. The court may then choose 
to continue or revoke the person’s bail. 

Most welfare workers are not allowed to go surety for clients. 
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Your  responsibility  for  another 
person  on  bail 

The information in this section is intended mainly for youth workers, however, oth-
er people may also find this information useful. 

What do I do if I am asked to sign someone out on 
bail? 
A defendant’s bail conditions may require another person to sign as a surety or ac-
ceptable person. See Sureties and acceptable persons on page 257. Youth/ social/ 
welfare/health workers are generally prohibited by their employers from signing 
clients out on bail. If a client asks you to do this, the answer should be a polite ‘no’ 
with an explanation as to why. 

If a defendant is bailed to live at a refuge or 
participate in a program, what are the agency’s 
obligations? 
Unless you sign as a surety or acceptable person, or give a personal undertaking to 
the court that you will do certain things, you have no obligations to ensure the de-
fendant complies with their bail conditions. 

Often a defendant’s bail conditions will require them to reside at a certain place 
(refuge, rehabilitation program, parent’s house, etc). This does not involve a work-
er from the refuge signing a surety. The court usually won’t impose this condition 
unless satisfied that the defendant can actually live at the particular place. If you 
have told the defendant that they can stay at your refuge, and bail conditions have 
been set accordingly, then you probably have a moral obligation to carry through 
with your promise. However, you have no legal obligation to keep accommodating 
the defendant or to ensure they comply with their bail conditions. If the defendant 
breaks the rules or whatever, you can kick them out. The legal obligation is upon 
the defendant and not upon you. 

Rather than have the defendant bailed to live at a particular address, it is usually 
preferable to have them bailed to reside as approved by Juvenile Justice, DoCS or 
Probation and Parole. This means the defendant doesn’t have to apply to the court 
for a bail variation every time they change address. 
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What do I do if I think someone has breached their 
bail conditions? 
You have no obligation to report someone to the police for breaching their bail con-
ditions. The only exception is if you have given an undertaking (promise) to the 
court to notify the police in the event of a breach. These types of undertakings are 
sometimes given by drug rehabilitation programs, who will tell the police if the de-
fendant leaves the program. 

If you know someone is finding it difficult to comply with their bail conditions (eg 
they are supposed to be living somewhere else, or they are supposed to keep out of 
Kings Cross but need to go there to get their methadone) you should help them to 
get legal advice so they can apply to vary the conditions. 

Changing  bail  decisions  and 
conditions 

There are three situations when you may want to try to get a bail decision changed: 

■	 when you have been refused bail, by the police or the court 

■	 when you have been granted bail but are locked up because you can’t 
meet the conditions (eg you can’t find someone with enough money to 
sign you out) 

■	 when you are out on bail but the conditions are unreasonable for 
your situation. 

What if you have been refused bail? 
If the police don’t grant you bail, they take you to court to apply for it there. 


If the court has refused you bail, you can apply to the same court again but only if 

you weren’t legally represented the first time, or if you have new information to tell 
the court. 

If the Local, Children’s or District Court has refused you bail, you can apply for bail 
to the Supreme Court. 

Talk to a lawyer (or to a case worker or welfare officer if you are in custody) about 
how to make a bail application. 

See the bail reasons in How is bail decided? on page 251. If you can show the court 
that any of these reasons have changed (eg that you have found stable accommoda-
tion), the court might be willing to grant bail. 
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What if you have been granted bail but can’t meet 
the conditions? 
If the court has granted bail on conditions you can’t meet, you can ask the same 
court (or the Supreme Court) to review the decision. 

What if you want to vary your bail conditions? 
Young people often find it difficult to stick to their bail conditions. For example: 

■	 you want to change the police station where you report because you 
have moved house 

■	 you will be unable to live at your usual address, or report to the police 
station, because you are entering a full-time rehabilitation program 

■	 you are unable to meet your curfew conditions because you have a job 
in the evenings. 

Some young people have bail conditions which they are able to comply with but 
which are very tough and out of proportion to the seriousness of the alleged offence. 

baiL conditions which are oVer the top 

Minya was charged with possessing cannabis and was bailed not to come within 2 
kilometres of the Sydney Town hall. She doesn’t need to go to the city – she lives in 
Pyrmont and goes to school in Glebe. But she often hangs out with her friends in the 
city on the weekends, and it seems like a huge restriction of her freedom for such a 
minor offence. Minya decided to ask her lawyer if she could change the conditions 
to get rid of this restriction. 

Bail variation applications are dealt with by a magistrate (or a registrar, if the police 
agree to the variation). 

You can apply to have a magistrate or registrar vary your bail conditions by filling in 
a form at the court counter. The matter will then be listed for a bail variation hear-
ing, usually a few days later. You need to give the police a couple of days’ notice that 
you are applying to vary your bail conditions, so they have a chance to tell the court 
what they think about the proposed variation. 

It is usually quicker and easier to get your bail varied if you have a lawyer to help you. 

If you don’t need your bail varied urgently, or if your court date is only a few days 
away, you can wait until your court date and ask for the bail to be varied then (but 
you should give the police a couple of days’ notice). Again, it will be better for you if 
you have a lawyer to help you do this. 
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Jenny 

The police charged Jenny with assault and refused bail. in court the next day the 
magistrate granted bail with the condition that Jenny report to the police station every 
day Monday to Friday. 

Then Jenny moved from Windsor to Green Valley, but her bail conditions said she 
had to report to Windsor. To get to Windsor each day Jenny had to catch a bus to 
Liverpool, then catch a train to Granville and then catch another train to Windsor. 
Most days she had to take her baby with her, and the return trip took up most of 
the day. 

Jenny rang a Community Legal Centre for advice. The lawyer suggested she go back 
to court to apply to change the bail conditions. 

She asked the court if she could report to Green Valley Police, and only on Mondays, 
Wednesdays and Fridays. The police did not oppose her application, so the magis-
trate agreed to change the conditions. 

Breach  of  bail  conditions 

What happens if I breach my bail conditions? 
It is not an offence to breach bail conditions (other than by failing to appear at 
court). 

However, breach of bail can lead to instant arrest by the police. The police take you 
to court so the court can decide whether you should be let out on bail again. The 
police must take you to court straight away, but if they arrest you too late in the day, 
they lock you up until court the next morning. 

At court the magistrate may: 

■	 release you on the same bail conditions 

■	 release you on different bail conditions, or 

■	 revoke (cancel) your bail and send you to a prison or detention centre 
on remand. 

People who breach bail conditions do not always get arrested – sometimes police 
will turn a blind eye to minor breaches or will give you another chance. If, for ex-
ample, you have reporting conditions and you miss out a day or two of reporting, 
you might get away with just a warning. 

Sometimes you can avoid breaching bail conditions by changing your bail condi-
tions first. If you have breached your bail conditions (eg your bail conditions say 
you’re supposed to be in rehab but you have left the program) it is a good idea to 
make a bail variation application as soon as possible before the police get the chance 
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to pick you up for breach of bail. See Changing bail decisions and conditions on 
page 259. 

If you have breached your bail conditions because you can’t comply with them (eg 
because you are required to live at a certain address but have been evicted), you may 
be afraid of going to court because you fear the magistrate or judge may revoke your 
bail. This does not always happen. If the breach 0f bail was not entirely your fault, 
and/or you show you are willing to deal with it by turning up at court, the magis-
trate is more likely to continue your bail. 

James 

James was charged with a very minor offence but the police gave him very strict bail 
conditions – not to be within a 2-kilometre radius of Cabramatta railway Station. as 
far as the cops were concerned, James had no reason to be in Cabramatta other 
than to buy and use drugs. if they had listened to James, they would have found out 
that he had a lot of good reasons to be in Cabramatta – to see his GP, his counsellor 
and his job network provider. he also had to travel through Cabramatta to go to his 
methadone clinic. 

Because James really needed to be in Cabramatta, he took the risk and went there 
even though his bail conditions told him not to. The police arrested him for breach of 
bail. he spent a night in the cells and appeared at the Local Court the following morn-
ing. The magistrate let him out on bail again, but refused to vary the conditions, even 
though James’s solicitor told the magistrate why the bail condition was unreasonable. 

James’s solicitor helped him to make a Supreme Court Bail application. The judge 
changed James’s bail conditions so he was allowed to go to Cabramatta again. 

Police bail checks 
It is common for young people on bail to have a residential condition (to live at a 
particular address) and a curfew (eg not to be away from that address between 8pm 
and 6am). 

Police sometimes go to people’s houses at night to check if the young person is at 
home and is complying with their curfew. 

It is important to understand that police don’t have the power to enter private prop-
erty without a warrant just to see if someone is there, unless someone who lives 
there agrees to let them in. For more information see Searching houses and build-
ings in Police searches chapter on page 119. 

So if the police come over to do a bail check, you don’t have to let them in, and you 
don’t have to get out of bed and come to the front door, unless you have signed a bail 
undertaking with a condition that says something like ‘I agree to present myself at 
the front door if requested to do so by police’. 
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recent research on young peopLe and baiL 

in May 2009, the nSW Bureau of Crime Statistics and research (BoCSar) released 
a report entitled Recent Trends in Legal Proceedings for Breach of Bail, Juvenile 
Remand and Crime. 

The report noted that the number of young people on remand in juvenile detention 
centres in nSW increased by 32 per cent between 2007 and 2008, and that: 

The increase in juvenile remand is a matter for concern, not only for reasons 
of cost, but also because of the potential impact of being held in custody on a 
young person’s family relationships, education and work. 

BoCSar concluded that the increase in remand numbers was mainly due to: 

■	 amendments to section 22a of the Bail Act 1978, which commenced in 
december 2007. This meant that a person refused bail by a court could not 
make another bail application unless they could show there were new facts or 
circumstances, and 

■	 increased police enforcement of bail conditions. 

BoCSar found that most young people arrested for breach of bail were not picked 
up for further offences. The most common type of breach was not sticking to a curfew 
and not being in the company of parents. 

Importantly, BOCSAR found no significant link between the growth in juvenile 
remand numbers and the fall in property crime. This suggests that imposing strict 
bail conditions on juveniles (and arresting young people who breach their conditions) 
is not a helpful crime prevention measure. 

in February 2010 the Youth Justice Coalition (YJC) released the Bail Me Out report. 
The report was based on research conducted by the YJC and the Public interest 
advocacy Centre. They surveyed 145 young people in custody who appeared at 
Parramatta Children’s Court during one week in august 2008 and one week in 
January 2009. The main reasons for the young people being locked up were: 

■	 60 per cent had breached bail conditions 
■	 32 per cent had committed new offences 
■	 5 per cent had been granted bail but were still in custody because they could 

not meet their conditions 
■	 3 per cent should not have been arrested, as they had no bail conditions 

to breach. 

The young people in the survey had an average of three bail conditions. The most 
common conditions were curfews, residential or ‘obey reasonable direction’ condi-
tions. The most common reason for breach of bail was breaking a curfew. 

The YJC made a number of recommendations including: 

■	 amendments to the Bail Act 1978 
■	 changes to police practices 
■	 better funding and coordination of welfare services. 
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Failure  to  appear  at  court 

What happens if I don’t turn up at court? 
Find out what happened 
If you don’t turn up to court, contact the court as soon as possible to find out what 
happened. If you have missed the court date, you may be able to fix things up, de-
pending on what the court has chosen to do in your absence. 

Offence of failing to appear 
If you are on bail, it is an offence to fail to appear at court, unless you have a reason-
able excuse. ‘I forgot’ is not a normally reasonable excuse (unless you have a mental 
illness, intellectual disability or brain injury). ‘I was in hospital or my child was sick’ 
is a reasonable excuse, but you need to provide proof (eg a medical certificate). 

The penalty for failing to appear is the same as the penalty for the original offence, 
up to a maximum of 3 years in prison and a $3000 fine. The most common penalty 
for this offence is a fine. 

Found guilty in your absence 
For all but the most serious offences, the Local and Children’s Courts have the pow-
er to find you guilty if you do not turn up to court when you were meant to. This is 
called dealing with the case ex parte. This often happens in the Local Court, but is 
less likely to happen in the Children’s Court. 

If a court finds you guilty in your absence, they can finalise the case by imposing a 
fine or dismissing the charge without penalty. If the court is thinking of imposing 
a different kind of penalty (eg a bond, community service or imprisonment) they 
must either adjourn the case or issue a warrant to get you to court. 

Adjournment 
Instead of finding you guilty in your absence, the court may decide to adjourn the 
case to give you another chance to turn up. The Children’s Court is more likely to do 
this, especially if it is the first time you have failed to appear. 

Warrant 
The court has the power to issue a warrant for someone who has failed to appear at 
court. The more serious the charge, the more likely it is that the court will issue a 
warrant. 

If the court issues a warrant, you can be arrested at any time and will find it much 
harder to get bail next time! See If you miss court on page 353 and What is a war-
rant check? and Sorting out your warrants on page 133 for more information. 
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Options for defendants who have failed to appear 
If you have been convicted and/or fined in your absence, you may be able to have 
the conviction and/or penalty annulled (this is known as a section 4 application or 
simply an annulment application). You will have to show a good reason why you 
didn’t turn up to court, or convince the court of another good reason why the ap-
plication should be granted. If the court has ordered a warrant to issue, you may be 
able to get the matter relisted before the court has had a chance to issue the warrant. 
If you have lodged an annulment application, it may be possible to get the warrant 
recalled. You will probably need a lawyer to help you with this. 

In most cases, if a warrant has already been issued, there is generally no alternative 
but to have the police involved. You can either wait to be picked up (in which case 
you will probably have trouble getting out on bail) or hand yourself in to the police 
(this way there is a better chance of getting bail). 

See If you miss court on page 353. 

What if I know I can’t go to court when I’m meant 
to go? 
If you know in advance that you will be unable to go to court (eg because you are 

about to go to detox or have an important exam) you may be able to have the matter 
adjourned or relisted. Note – your excuse must be reasonable and you must tell the 
court as soon as possible! 

If you really couldn’t tell the court until after your case (eg because you were uncon-
scious in hospital), then tell them as soon as possible afterwards. 

If you can’t get to court on the day (eg because you are sick) it is usually possible to 
get an adjournment if a medical certificate is faxed to the court. The medical cer-
tificate should specify that you are unfit to attend court (rather than just unfit for 
work). See If you can’t get to court, page 275. 




