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Arrest and warrants
 

Arrest 
What should you do if you think the police are looking for you? Do you have to go 
to the station? When can police arrest you? Can they use force to arrest you? Can 
security guards arrest you? 

The law on arrest is mostly in the Law Enforcement (Powers and Responsibilities) 
Act 2002 (LEPRA). For more about LEPRA, and the rules police must follow when 
using their powers, see Dealing with police on the street chapter. 

What is arrest? 
If you are arrested it means that you are not free to go where you please because you 
are in police custody. In other words, arrest means the police can detain you and 
take you to the police station. 

When you are under arrest, the police can also search you and anything in your pos-
session (eg your bag). 

When can police arrest you? 
For an offence 
Police may arrest you if: 

■ they catch you committing or having just committed an offence, or 

■ they suspect on reasonable grounds that you have committed an offence. 

However, there are other things the police must consider before arresting you (see 
Arrest is a last resort on page 126). 

Reasonable suspicion 
Reasonable suspicion (or reasonable grounds to suspect) is difficult to define. A 
guess or a hunch is generally not enough to be reasonable suspicion. 

But if you are found close to the scene of a crime, and you fit the description given 
by witnesses, there would probably be reasonable grounds to suspect that you had 
committed an offence. Or if the police find you with a bag full of expensive goods 
that you can’t account for, this might be enough to raise a reasonable suspicion. 
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Arrest and warrants 125 

See Reasonable suspicion in Police searches chapter on page 109. 

Other reasons for arrest 
Police can also arrest you if: 

■	 they have a warrant for your arrest 

■	 they know or suspect that you have breached (or are about to breach) 
your bail conditions, or 

■	 they think it is necessary to prevent a breach of peace (eg a fight 
breaking out). 

What must the police tell you when they arrest you? 
LEPRA says the police must: 

■	 provide evidence that they are a police officer (unless they are in 
uniform) 

■	 give you their name and place of duty 

■	 tell you that you are under arrest, and 

■	 tell you why they are arresting you. 

They must give you this information before or during the arrest, unless it’s not rea-
sonably practicable to do this. In this case, they must tell you as soon as possible 
after they arrest you (see Safeguards relating to police powers on page 107). 

If police arrest you without giving you the above information, the arrest may be 
unlawful. If you are later charged with an offence such as resisting police, you may 
be found not guilty because the police were not acting lawfully in the execution of 
their duty. 

The police must also caution you that you do not have to say anything, but any-
thing you do say may be used in evidence. Failure to give the caution does not make 
the arrest unlawful, but if the police question you without giving you this caution, 
they might not be able to use your answers against you in court. 

When can security guards arrest you? 
Anyone can make a citizen’s arrest if they witness a crime being committed. This is 
what security guards and store detectives do when they catch people shoplifting (see 
Citizen’s arrests on page 187). 

Security guards and other citizens don’t have to follow all the same rules as police 
when making an arrest. However, they must tell you that you’re under arrest and 
why. 
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126 Youth Justice: Your Guide to Cops and Court in NSW 

If you think that a security guard was wrong to arrest you, or they used more force 
than necessary, you can complain to the police, who might take some action against 
the security guard. 

Am I under arrest? 
If you aren’t sure if the police have arrested you or not, ask them. If you aren’t under 
arrest, you are free to go. 

Arrest is a last resort 
Other ways of dealing with offences 
Just because the police have the power to arrest someone it doesn’t mean that they 
should arrest you. If the police think you have committed an offence, they can give 
you a court attendance notice (CAN) without arresting you first. 

If you’re under 18, there are also options under the Young Offenders Act 1997 such 
as a warning, caution or youth justice conference (see Young Offenders Act: warn-
ings, cautions and conferences chapter.) Police can offer you one of these options 
without having to arrest you first. 

Another alternative to arrest is the use of infringement notices (on-the-spot fines) 
for certain offences (see How police deal with you for alleged offences on page 147). 

an improper arrest 

The case DPP v Carr was decided by Justice Smart in the nSW Supreme Court 
on 25 January 2002, after an appeal from Magistrate heilpern in the Local Court. 
This case is an example of when the police should not have arrested a person even 
though they had reasonable grounds to suspect that he had committed an offence. 

Lance Carr, an aboriginal man, had been charged with using offensive language in 
a public place, resisting arrest, assaulting police and intimidating police. it started 
when police saw rocks being thrown onto a roadway. Police asked Mr Carr, who 
was near the scene, who threw the rocks. he would not tell the police and used the 
word ‘fucking’ several times. he then attempted to walk away. The police attempted 
to arrest him for offensive language. There was a struggle and Mr Carr was arrested 
and charged. 

at court, the magistrate decided that an arrest for offensive language, while not 
unlawful, was improper. in this case, the police knew Mr Carr’s name and address, 
and had no fear of him not turning up to court. instead of arresting him, police should 
have given him a field court attendance notice or a summons and this would have got 
him to go to court. The fact that the police were apparently not motivated by malice, 
and were not conscious that their action was contrary to police guidelines, did not 
prevent the arrest from being improper. 
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Arrest and warrants 127 

The magistrate also held that any evidence obtained after Mr Carr’s arrest was 
evidence obtained because of the improper conduct of police. Under section 138 of 
the Evidence Act 1995, evidence obtained by police in an illegal or improper way can 
be inadmissible at court. This means that the court ignores the evidence because 
it doesn’t approve of the way the police got it. This is what happened in Mr Carr’s 
case – all evidence against him that the police had collected after his arrest was 
declared inadmissible, so the police didn’t have any evidence to present against Mr 
Carr. 

The police appealed to the Supreme Court. Justice Smart of the Supreme Court 
agreed with the magistrate’s opinion about the arrest, saying: 

This Court ... has been emphasising for many years that it is inappropriate for 
powers of arrest to be used for minor offences where the defendant’s name and 
address are known, there is no risk of him departing and there is no reason to 
believe that a summons will not be effective. arrest is an additional punishment 
involving deprivation of freedom and frequently ignominy and fear. The conse-
quences of the employment of the power of arrest unnecessarily and inappropri-
ately and instead of issuing a summons are often anger on the part of the person 
arrested and an escalation of the situation leading to the person resisting arrest 
and assaulting police. The pattern in this case is all too familiar. it is time that the 
statements of this Court were heeded. 

Arrest for an offence 
After Lance Carr’s case was decided, the Law Enforcement (Powers and Responsi-
bilities) Act 2002 (LEPRA) came into force in 2005. 

Section 99(3) of LEPRA says that a police officer must not arrest you for an of-
fence unless they suspect on reasonable grounds that it is necessary to arrest you to 
achieve one or more of the following purposes: 

■	 to ensure your appearance before a court for the offence 

■	 to prevent you from repeating the offence and to prevent you from 
committing other offences 

■	 to prevent the concealment, loss or destruction of evidence relating to 
the offence 

■	 to prevent the harassment or interference with a witness 

■	 to prevent the fabrication of evidence 

■	 to preserve your safety or welfare. 

Since LEPRA came into force, an arrest like the one in Lance Carr’s case would 
probably be unlawful and not just improper. 
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an unLawfuL arrest 

The case of Hage-Ali v New South Wales [2009] nSWdC 266 was decided by Judge 
Elkaim in the nSW district Court on 14 october 2009. 

Ms hage-ali was a young woman who was arrested one morning at her home, on 
suspicion of dealing cocaine. Police arrested her as part of an operation which also 
involved arresting three other suspected suppliers. after her arrest, Ms hage-ali 
participated in an interview and was later released without charge. 

Ms hage-ali sued the police for wrongful arrest. 

The judge decided that the arrest was unlawful. although the police had reasonable 
grounds to suspect Ms hage-ali had committed an offence, they did not suspect 
on reasonable grounds that arrest was necessary for one of the purposes listed in 
section 99(3) of LEPra. 

The arresting officers gave evidence that, as Ms Hage-Ali was part of a group of 
apparently connected drug suppliers, if she was not arrested at the same time as 
the others, there was a risk that she could flee, that evidence could be lost and that 
offences could continue. 

however, the judge held that the reasons given by police for arresting Ms hage-ali 
were based on stereotypes about drug dealers. The police did not consider any 
factors personal to Ms hage-ali and, therefore, the arrest was unlawful. 

Arrest in other situations 
If police are arresting you on a warrant, for breach of bail or for breach of the peace, 
section 99(3) of LEPRA doesn’t apply. 

If the police have a warrant, or if they suspect on reasonable grounds that you have 
breached your bail, they can arrest you straight away without having to justify it. 
They still have to tell you why you are under arrest. 

If the police are trying to prevent a breach of the peace, the law says that arrest 
should be a last resort. 

Use of force 
Reasonable force 
The police can use reasonable force to arrest you or stop you breaking the law. If you 
don’t resist, police shouldn’t use any force, other than holding your arm or shoulder. 
The more you struggle, the more force they can use. 

Excessive force 
Excessive force may make the arrest unlawful. It is also an assault. If you think po-
lice have used excessive force, seek legal advice about suing the police for wrongful 
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arrest or assault. It helps if you have witnesses who saw the police assault you, to 
give evidence for you. 

You can also complain about police mistreatment (see Complaints and coopera-
tion: working to improve police practices chapter). 

In extreme cases the police officers can be charged with assault (although this is 
very rare). 

Capsicum spray and Tasers 
Most police officers in NSW carry oleoresin capsicum (OC) spray. More recently, a 
large number of police officers have been issued with Tasers. 

There are guidelines for the use of capsicum spray and Tasers, although these guide-
lines are not generally available to the public. Police should only use capsicum spray 
or Tasers where there is a genuine fear of violence or injury, and other less extreme 
measures are not appropriate. 

tasered! 

an example of inappropriate and unlawful Taser use can be found in the case of R v 
Alkan, decided by Magistrate heilpern in the Local Court on 12 January 2010. 

Mr alkan was walking down the middle of an inner-city street late at night. he was 
not wearing a shirt and was waving his arms about. According to a police officer 
who was nearby, he appeared to be affected by drugs, mental illness or intellectual 
disability. The officer told him twice in a loud voice to get off the road, but he ignored 
this and continued walking. at one stage a car had to stop suddenly to avoid him. 

The police officer again told Mr Alkan to get off the road. This time he complied and 
moved towards the kerb. The police officer then drew his Taser and fired it at Mr 
alkan, causing him to fall to the ground. he got up and was Tasered again. 

Mr alkan was then searched, and found to have a small amount of drugs in 
his possession. 

in court, when dealing with the drug charge, Mr alkan argued that the drugs should 
not be admitted as evidence because they had been obtained in consequence of 
unlawful or improper police conduct. 

The magistrate acknowledged that police officers have the power to take action to 
protect people from injury. however, he held that the police action, which effectively 
amounted to an arrest, was not necessary in the circumstances. he also ruled 
that the use of the Taser amounted to excessive force. The magistrate noted that, 
although Mr Alkan had been non-compliant at first, he was moving off the road when 
the police fired the Taser. He also noted that there were three other police officers 
on the scene who could have assisted to contain him without the need for drastic 
measures such as a Taser. 
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The magistrate considered the Public order and riot Squad Standard operating 
Procedures, which set out factors for police to consider when assessing whether it 
is reasonable to use a Taser. 

The procedures state that Tasers may be used, if there are no other appropriate 
means available, to: 
■ protect human life 
■ control persons where violent resistance or confrontation occurs or is imminent 
■ protect police officers in danger of being overpowered, or 
■ protect police or another person from injury. 


The procedures say that a Taser may not be used on individuals who are compliant 

and non-threatening. 


Police must consider a number of factors including: 

■ the person’s age, physical condition and emotional state
 
■ the involvement of mental illness, drugs or alcohol
 
■ the overall tactical situation
 
■  the risk to the public, the police and the person 

■ the availability of appropriate medical support 

■ the public perception in the circumstances 

■ the availability of any appropriate alternative to the use of the Taser, and 

■ the availability of sufficient police personnel to ‘take custody’ without the need 

for ‘less lethal tactics’. 

The magistrate said: 

Within the 10 seconds prior to firing, the officer was aware of three police being 
present in close proximity, from the Public order and riot Squad no less. The 
defendant was being compliant and mounting the footpath. no members of the 
public were at risk at that time. To suggest that at that point of time, out of con-
cern for the safety of the defendant, it was reasonable to fire two darts into his 
back and electrocute him is fanciful. There were no attempts at talking to the 
defendant, or at placing a hand on his shoulder or other means listed above. 
To describe shooting someone with a Taser in these circumstances, as a non-
escalation, is as literally true as it is patently excessive. 

Clearly the way the defendant fell was prone to a high risk of injury after the first 
Tasering. he fell from the footpath onto the road, and that he did not suffer a 
significant head or other injury is most fortunate. 

on any reasonable view the use of the Taser was excessive force, well beyond 
what was reasonably necessary in the circumstances. 



Press.indb   131 26/11/2010   9:58:01 AM
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If you resist or try to leave 
Resisting arrest 
The police can use reasonable force to arrest you or stop you breaking the law. If you 
don’t resist, police shouldn’t use any force, other than holding your arm or shoulder. 
The more you struggle, the more force they can use. 

If the police arrest you: 

■	 don’t swear 

■	 don’t resist 

■	 don’t touch or spit at the police 

or the police might charge you with offensive language, resist arrest, assault police, 
or all three (these three charges are often called the trifecta). 

Even if you think the police are wrong to arrest you, or are using too much force, 
don’t resist. You can complain later, or even sue the police for wrongful arrest or 
assault (see Complaints and cooperation: working to improve police practices 
chapter). 

If you do resist or assault the police, and are charged, the police will have to prove 
that they were acting lawfully in the execution of their duty. So, if they didn’t have 
a good reason to arrest you, or they used too much force, you might be found not 
guilty. 

If you try to leave after being arrested 
If you try to leave after the police arrest you, you are escaping lawful custody, which 
is a crime itself. So don’t try to leave unless you are sure you are not under arrest. 

If you are not under arrest 
You are free to leave 
If the police ask or tell you to go with them, you don’t have to go unless you are 
under arrest. 

If police want you to attend the police station for questioning, but haven’t arrested 
you, your cooperation is up to you. You can: 

■ go with police voluntarily 

■ offer to go at a later time that suits you. You might want to get legal 
advice first, which may take a few hours or even a couple of days (see 
Getting legal advice and assistance chapter) 

■	 offer to go if you can bring a support person with you (relative, friend, 
youth worker, lawyer), or 
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■ refuse. The police may threaten to arrest you if you don’t go voluntarily 
– this may or may not be a bluff. They might not have enough evidence 
to arrest you or to charge you with anything. 

Police questioning 
Whether you are under arrest or not, you don’t have to answer any police questions 
(see Police questioning chapter). 

If you are not under arrest, you are free to go at any time. However, if you do at-
tempt to leave, the police might decide to arrest you if they have reasonable grounds 
to suspect that you have committed an offence. 

If you are a witness 
If the police are interviewing you as a witness rather than a suspect, you are not 
under arrest and can go at any time. 

After arrest 
After arrest, police will usually take you to the police station. If you have been ar-
rested for an offence, police may wish to interview you and to conduct other investi-
gations before deciding whether to charge you. 

See At the police station and Police questioning chapters. 

Warrants 
What is a warrant? What if you have warrants out on you – what can you do about 
them? Do you worry about meeting up with the police in case they do a warrant 
check on you? And what exactly is a warrant check anyway? 

What is a warrant? 
A warrant is an order to the police to take some action, for example, to arrest you 
or to search your place. The warrant stays on the police computer until they execute 
it by arresting you, etc. 

A warrant for your arrest may be issued if you are wanted for a serious crime, have 
failed to appear at court, have breached your parole or good behaviour bond, or 
have failed to do community service. 
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What is a warrant check? 
Unless you are facing a very serious charge, or are thought to be really dangerous, 
police don’t usually go looking for you when they first get a warrant. Some warrants 
stay on the police computer for months or even years, until the police happen to see 
you. 

Police often check for outstanding warrants on people they see on the street or at 
the station. If police do a check and find that there’s a warrant out for you, they will 
probably arrest you on the spot. In some special cases, they might delay arresting 
you. 

Warrants discourage some people from dealing with the police. For example, if you 
report a crime to the police, they might do a warrant check on you, even though you 
went to them as a witness or victim of crime. 

Sorting out your warrants 
Warrants don’t disappear just because they are old. If you move to another area, or 
even interstate, it might delay the execution of the warrant, but the police computer 
will not forget! So it’s usually better in the long run to try to sort out your warrants 
yourself, before the police sort them out for you. How you sort them out depends on 
what the warrants are for. 

You need to find out exactly what warrants you have. The easiest way to do this is 
to go to the police station and ask for a warrant check. Of course there is a risk with 
this – the police are likely to execute the warrants, that is, arrest you. 

If you want to find out about your warrants before you deal with the police, you 
could talk to a lawyer about writing to the police and getting details of your out-
standing warrants. 

Being wanted for questioning or breach of bail 
Police do not usually have warrants issued for people who have breached their bail 
conditions, or who are wanted for questioning, but they will put an entry on the 
COPS system saying that you are ‘wanted’. This means any police officer may arrest 
you. In this situation, getting a warrant check done won’t tell you if the police are 
looking for you. 

Warrant for failing to appear in court, or warrant 
for breaching a court order 
These are called various strange names such as first instance warrants, section 25(2) 
warrants and bench warrants. Magistrates and judges issue them: 

■ if you don’t attend court when you are supposed to 
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■	 for breach of a court order, for example, probation or community service. 

■	 If you are being breached by your Probation or Juvenile Justice Officer, 
and they know where you are, they will usually send you a call up notice 
to appear, but if you don’t respond to this, or if no one knows your 
address, the court will issue a warrant. 

If police arrest you on one of these warrants, they will take you to court to deal with 
the matter as soon as possible. This may involve an overnight stay in detention. 
When you get to court, you can apply for bail. 

If you fail to appear in court, there are sometimes ways of fixing things up. If you do 
nothing, things usually get worse. You can ring the court to find out if they issued a 
warrant. See If you miss court on page 353. 

In some special cases you might be able to get the court to relist the matter and with-
draw the warrant, but usually the only way to deal with these warrants is through 
the police. It is a lot better if you hand yourself in, rather than wait for the police to 
come and get you or nab you as you walk down the street. 

At court you can apply for bail. You stand a much better chance of getting bail if you 
hand yourself in, but get legal advice first. See Contacts on page 405. 

Warrant for breach of parole 
If you are on parole after serving a sentence in a prison or detention centre, you will 
probably have strict conditions. If you don’t stick to these conditions, or you commit 
more offences, a warrant might be issued for breach of parole. 

If you are arrested on one of these warrants, you won’t be taken to court to apply for 
bail. You will be taken straight back to prison or detention, and might have to stay 
there for a few weeks before your parole revocation hearing. See After court chapter. 

Unpaid fine warrants 
Only over 18s get these warrants. If you are over 18 when you get a fine, the 
State Debt Recovery Office (SDRO) can give the police a warrant to arrest you after: 

■	 the SDRO has tried unsuccessfully to get you to pay the fine by doing 
things like suspending your car licence and rego, selling some of your 
things or garnisheeing (taking money from) your wages, and then 

■	 the SDRO has ordered you to do community service and you don’t 
complete it. 

Note, these two steps take months or even years. 


Once the SDRO issues the warrant to police, you must normally deal with it by ei-
ther paying the fine or going to prison. A day in prison accounts for $120 worth of 
fines. After you serve enough days in prison you cut out the full fine or fines, that, is, 
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you no longer owe the money and you are free to go. You don’t get a criminal record 
just because you didn’t pay a fine. 

You don’t go to prison for fines you got when you were under 18, unless you get an-
other fine after you turn 18 and don’t pay it. 

To sort out your unpaid fines, contact the SDRO or talk to a lawyer (see Unpaid fines 
chapter). 

Other types of warrants 
■	 Police can get an arrest warrant to arrest you if they think you have 

committed a crime (however, police normally arrest you for a crime 
without a warrant). 

■	 A search warrant is an order issued by a magistrate or justice of the 
peace, allowing police to search the premises named on the warrant (see 
Police searches chapter). 

■	 A detention warrant lets the police keep you in custody after arrest for 
more than four hours before charging you or releasing you, when they 
are investigating a crime (see At the police station chapter). 

■	 A telephone interception warrant allows police to listen in on, and 
record, your phone conversations. 

If you think the police are looking for you 
The police might be looking for you because they think you have been involved in an 
offence or breached your bail, or because there is a warrant for your arrest. 

You should get legal advice straight away. After you get legal advice, you might de-
cide to go voluntarily to the police station. You can prepare a statement before you 
go to the police, even if all it says is that you won’t answer any questions. 

If you go to the police voluntarily rather than waiting to be arrested, you have more 
chance of getting bail if you are charged. If the police refuse to let you out on bail, 
you can apply at the court. If you go to the police early in the morning, there is more 
chance that you will get to court the same day – and avoid spending the night locked 
up. 




