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2 A word about lawyers 

Lawyers are divided into two groups: solicitors and barristers. 
Solicitors do a variety of general legal work including wills, 

conveyancing, advice-giving and litigation. They are the first stop 
if you have a legal problem. 

Barristers are the specialists in litigation. They are members of 
what is called ‘the Bar’ and are the ones who wear a wig and gown 
(much like the judges). They stand up in court and do the talking. 
Most often they are the brains behind the legal arguments. 

Working as a litigation team, the solicitor deals directly with 
the client, collects the evidence and prepares the paperwork; 
the barrister does the legal research, prepares the arguments and 
presents the case in court. 

Much like doctors, where if you need a specialist you must see 
a GP first, so it is with lawyers. If you need a barrister you must 
see a solicitor first. The solicitor will assess whether to do the case 
alone or whether to enlist the services of a barrister. 

Also like doctors, where a GP can perform minor or routine 
procedures and the surgeon does the major surgery, solicitors 
can do less important court appearances but the barristers do the 
complex court work. 

In most Australian states there is an independent Bar consist
ing of barristers who do not do the work of solicitors. In others, 
like Tasmania and the ACT, generally speaking, a lawyer acts as 
both a solicitor and barrister. 

Whether barrister or solicitor, we expect a lot from lawyers. 
We expect them to know everything there is to know about the 
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   a word about lawyers � 

law, the courts, documents, procedures and the jargon. We expect 
them to understand all the possibilities of a case and all its risks. 
We expect them to negotiate, argue, even bully, to advance our 
best interests. We expect them to know with precision when it’s 
best to settle a case and when to press on with it. 

On top of this, we expect them to juggle clients, paperwork, 
tough deadlines and demanding schedules and still give each case 
the same attention and care. We demand without hesitation that 
they keep abreast of all developments, be available to answer 
queries, keep us fully informed and that, at all times, they act 
faithfully on our instructions. 

The theory’s good, but reality is often quite different. 
Realistically, a lawyer will have many of these capabilities but 

not all of them. Some lawyers are gifted thinkers but lousy organ
isers. Some have better people skills than legal skills. Some excel 
in court. Others are better negotiators. 

But let’s face it, with all their faults, lawyers can do things 
that even in our wildest dreams we cannot. Their special value 
lies in their ability to take a human problem, convert it into legal 
terms, problem-solve it in a highly skilled way and then profes
sionally and dispassionately take the necessary action. This knack 
for thinking ‘legally’ and acting ‘lawyerly’ means, for complex 
legal problems, they can be indispensable. 

If you decide to use a lawyer, getting the right lawyer isn’t 
always as easy as it sounds. The Law Society in your state or 
territory can provide you with a current list of legal practitioners. 
The Yellow Pages of the telephone book will also give you plenty 
of choice. But the most common method is by word of mouth. 
When shopping around, try to get a lawyer who has experience 
with your type of case. 

If you’re on a low income, the Legal Aid Commission in each 
state and territory provides lawyers for some non-criminal matters, 
including family law. Eligibility depends on factors such as your 
income, the prospects of success of your case and the amount of 
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8 how to run your own court case 

resources the case will take up. You may also be expected to make 
a financial contribution to the case. You will find a list of Legal Aid 
contacts at the back of the book. 

Many community legal centres offer free legal representation 
in limited cases. The case study below describes one instance. For 
more information about community legal centres and their range 
of services see chapter 6. 

Like all professions, there are good and bad lawyers. So, if you 
decide to use one here are some tips to help you choose the right 
one: 

• know your needs. For example, is your case a straightforward 

CASE STUDY MARIA’S APPEALS 

Maria disagreed with a Centrelink decision and applied for 
a review. When the internal review was unsuccessful, Maria 
applied to the Social Security Appeals Tribunal. 

Maria contacted a community legal centre called the 
Welfare Rights Centre for some assistance with the appeal. 
Although Welfare Rights wouldn’t provide a lawyer for the 
case, they did advise her extensively about how to run the 
case on her own. 

Maria contacted the Centre some months later. She had 
gone ahead with the appeal and had been successful. Now 
Centrelink was appealing that decision to the Administrative 
Appeals Tribunal and Maria didn’t feel comfortable about 
running this more complex appeal on her own. 

The Welfare Rights Centre examined the case and the 
issues involved and decided to represent Maria at the 
Administrative Appeals Tribunal. They considered her case 
was a strong one and, if successful, would benefit others in 
Maria’s situation. 
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   a word about lawyers � 

matter or do you need an expert? Is it urgent? What stage has 
it reached? How much money can you afford to spend on this 
case?; 

• shop around. Ring and inquire about specialisation, fee per 
hour and your special requisites. Ask how often the lawyer 
runs your type of case; 

• use interest groups or support groups that deal with your type 
of legal problem to steer you in the right direction for the 
most suitable lawyers; 

• if a lawyer is recommended to you, ask about the lawyer’s 
specialisation. A brilliant personal injury lawyer, for instance, 
might be inexperienced at family law; 

• have realistic and reasonable expectations of the level of 
service you want from your lawyer; 

• be prepared to pay appropriately for effective legal work; 
• understand that a lawyer’s first duty is not to you – it is 

to the court. Do not ask anything of a lawyer that would 
compromise this; 

• at the first appointment insist that the lawyer give a written 
estimate of fees and costs. In some states the law requires 
a written costs agreement. This sets out the billing 
arrangements between you and the lawyer. It usually covers 
matters like the lawyer’s rate per hour and the ability to 
charge for disbursements. Disbursements are the expenses 
the lawyer needs to recoup, for example, filing fees, the 
cost of serving documents, fees for expert reports and any 
barrister’s fees; 

• at the first appointment, it’s a good sign if the lawyer does 
most or all of the following: 
» takes down the facts of the case; 
» reads the paperwork thoroughly; 
» outlines your options; 
» gives time frames; 
» discusses any risks; 
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10 how to run your own court case 

» explains the next steps; 
» explains what will be required of you in the case; 
» discusses your prospects of success. 

To gain the greatest benefit from your lawyer, it’s important to 
instruct them properly. For the first appointment, take all relevant 
paperwork with you and work out beforehand any important 
questions you need to ask. You can use the list above. Also, know 
what you want or need to resolve the case in a way that satisfies 
you. 

Ask them how they propose to run the case, what law and 
arguments they’d be relying on. Ask them about the hearing. Ask 

CASE STUDY JACK TRAINS HIS LAWYER 

Jack had known his lawyer for a long time and trusted him 
with his family law matter. He started becoming concerned 
when months went by without hearing any word of the 
progress of the case. He tried ringing the lawyer’s office 
several times and leaving messages. After several attempts to 
contact him without a response, the messages became more 
urgent. Still no return call from the lawyer. 

Then Jack wrote a short note asking for an update on his 
case explaining that he was worried. When this didn’t work, 
Jack gave his lawyer one last chance. Although Jack valued 
the lawyer, he needed a lawyer who would not cause him 
such worry. 

Without further delay, Jack put his detailed concerns in 
writing to the lawyer. He stated the number of times he’d 
called, the messages he’d left, and the amount of time he’d 
waited for a reply. He also stated that, although reluctantly, 
he was now considering changing lawyers and that if he did 
not hear from him within seven days he would pay what 
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   a word about lawyers 11 

about the prospects of settling the case without a hearing. Ask 
about time frames for documents. Ask what will be needed of you 
or from you and by what date. Discuss their fee and the written 
costs agreement. 

A successful lawyer–client relationship is about teamwork. Just 
as you need a good lawyer, the lawyer too needs a good client. 

Throughout the case, deal with your lawyer professionally. 
Provide them with requested information promptly. When they 
need a decision from you, instruct them clearly. Contact them 
only when necessary, but keep in touch with what stage your case 
is up to and what’s happening. 

was owing for the work done, get his documents back and 
take his business elsewhere. 

Luckily, the lawyer contacted Jack within time and 
apologised for his silence and delay, giving him a complete 
update on the case and explaining that no further action 
was expected until the return date for the subpoenas. 
The lawyer promised to contact Jack as soon as he had 
something to report. 

Two weeks later the lawyer rang giving details of the 
information gained from the documents obtained from the 
subpoenas. From this, they discussed the next steps for the 
hearing and made some decisions about strategies. Jack was 
able to give proper instructions and they agreed to speak 
again two weeks before the hearing. 

With things back on track in his lawyer–client 
relationship, Jack was able to return his attention to other 
concerns in his life and approach the upcoming hearing 
with restored confidence. 
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1� how to run your own court case 

Understand that time is money. You may think it’s nice that 
your lawyer is having such a long, friendly chat with you on the 
telephone, but understand that you are probably the one paying 
for it. Better to save their time and your money by having clear 
and specific questions for them when you call. 

If you have constant difficulty contacting your lawyer or if you 
become dissatisfied with their level of service, before you decide to 
change lawyers, try putting your concerns in writing to them. 

There are several disadvantages to changing your lawyer 
during a case. Often lawyers do not like taking on someone else’s 
work. They may not have run the case the same way if they had 
had it from the start. They may not agree with the direction it 
has taken. There can be complications in relation to changing the 
solicitor’s details for service of documents. And you will need to 
pay your lawyer for their services so far, before they will agree to 
release your documents to you or another lawyer. 

Nevertheless, if your written concerns to your lawyer are not 
addressed satisfactorily, you may wish to take your business else
where or complete the case yourself. If you believe your concerns 
warrant it, you may also make a complaint about the lawyer to the 
Law Society in your state or territory. 

If you cannot afford a lawyer but need their help for your case, 
consider using them for specific aspects of the case. For example 
you might try engaging a lawyer to: 

•	 give a written opinion on the issues involved in the case, the 
merits of the case or whether you should proceed with it; 

•	 draft the initial application or defence; 
•	 present your case at the hearing only. (You would need to 

attend to all other aspects of preparation of the case yourself.) 

Not all lawyers would agree to working on just one aspect of a 
case. You may need to shop around. 

No word about lawyers is complete without mentioning the 
other party’s lawyer. When you represent yourself and the other 
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   a word about lawyers 13 

party has engaged a lawyer, you will need to deal directly with the 
lawyer, rather than the party. 

Most lawyers will treat you ethically and professionally, but 
it is not unknown for some to be less than co-operative towards 
self-represented litigants. Their tactics can include exaggerating 
the urgency of matters that favour them, over-use of legal jargon 
and unnecessary delays. 

Like family, you can’t choose the other party’s lawyer and for 
better or worse, for the duration of the case, you’re stuck with 
them. So remain calm, detached and business-like. Do not be 
distracted from your purpose by any problems you may have with 
the lawyer. 

In the best interests of your case, always: 

•	 behave well, act professionally and courteously; 
•	 confirm any arrangements in writing; 
•	 if you ask something of them, give them a reasonable time 

frame to comply; 
•	 if they offer you something, ask for it in writing; 
•	 try to contain any problems rather than escalate them. Get 

legal advice to help you deal with any obstacles that arise. 

If you encounter serious problems with the lawyer, you may wish 
to make a formal complaint to the Law Society in your state or 
territory. Take this step only if you consider it necessary and have 
substantial grounds for the complaint. 


