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Police questioning
 

Do  you  have  to  answer  police 
questions? 

The police may ask you questions on the street, or at home, or they may ask you to 
come to the station for a formal police interview. 

Either way, answering police questions has legal implications. Information you give 
may be used in evidence against you or someone else. Whatever you may say may 
form the basis of a police investigation, a charge or a conviction. 

It is important to understand that, in most situations, you have a right to silence, 
which means you don’t have to answer police questions. 

There are some situations when you do have to answer some police questions. These 
include: 

■	 giving your name and address in some situations (see Police ask your 
name and address on page 87) 

■	 providing information in some situations involving motor vehicles (see 
Driving: rules and traffic offences chapter) 

■	 if you have witnessed, or know something about, a serious crime but 
you are not a suspect in that crime (see Being questioned as a witness 
on page 153; see also Appearing in court as a witness chapter). 

Before you answer any police questions (apart from giving them your name and ad-
dress) it is always a good idea to get legal advice. 

Your  rights  during  police 
questioning 

Regardless of whether you are on the street or at the police station, under arrest or 
not, you have certain rights while being questioned. 
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152 Youth Justice: Your Guide to Cops and Court in NSW 

Your basic rights as a suspect 
Right to silence 
Remember, in most situations you don’t have to answer police questions. Except in 
a few situations where you have to provide information, as mentioned at the begin-
ning of this chapter, you can choose whether or not to answer any particular question. 

The caution 
If the police have arrested you or wish to do a formal interview, they must caution 
you. This means they must warn you that you don’t have to say anything but that 
anything you do say may be used in evidence against you if the case goes to court. 

Signing a statement 
You can choose whether or not to sign any statement or record of interview. Signing 
it means that you agree with it. 

You shouldn’t sign a statement if: 

■ it is wrong or inaccurate 

■ you haven’t read it (or had someone read it to you) and understood it 

■ you made it because of a police threat, promise or inducement, or 

■ there are blank spaces in the statement (eg in an officer’s notebook). 

Even if you do sign a statement, the court can exclude it from evidence (ignore it) if 
you signed it because of a threat, promise or inducement. 

In most cases you will be given a copy of the written statement, record of interview 
or audio CD, before you leave the police station. 

Are you under arrest? 
Whether you are under arrest or not, the decision to answer questions is up to you.
 

Police must tell you if you are under arrest, and the reason for your arrest. 


If you are not under arrest, then you don’t have to go to the police station unless you 

want to. If you do decide to go, you can leave at any time. 


If you are under arrest, and are being held at the police station for questioning, you 

have certain rights (see At the police station chapter).
 

Who can be present during questioning? 
In the street or at home 
Sometimes the police might tell your friends or family to move away while they 
question you in the street or at your place. But if you haven’t been arrested, and 
your friends don’t interfere or get in the way of the police questioning you, the police 
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Police questioning 153 

can’t make them leave. If you want your friends to stay with you, you could tell the 
police that you are happy to answer questions as long as your friends are with you. 

Independent adult for under 18s 
If you are under 18 there must be an adult (who is not a police officer) present when 
police question you. This adult is sometimes called the responsible adult, the inde-
pendent adult, the monitor or the support person. 

The adult must be there with your consent (if you are 14 or over) or with the consent 
of your parent or guardian (if you are under 14). At any age you may choose a lawyer 
to be present. 

If you are under 18 and you answer questions or give information (either at home, 
on the street or at the station) without an adult present, the police usually cannot 
use your answers against you in court. 

There is more information about this in Police questioning of under 18s on page 154. 

Support person for vulnerable persons 
If you are arrested and taken to the police station, and you are a vulnerable person, 
you have a right to have a support person present during any investigative proce-
dure, including questioning. Vulnerable persons are: 

■ children and young people under 18 

■ people with a disability (intellectual, physical or other disability) 

■ Aboriginal or and Torres Strait Islander people, and 

■ people of non-English speaking background. 

See Vulnerable people in police custody on page 140. 

Legal advice 
Everyone has the right to legal advice before answering police questions, and the 
right to have a lawyer present during questioning. 

Being questioned as a witness 
Witnesses aren’t just people who saw the crime. A witness is anyone who might 
have information about a crime, including the victim, but not including suspects. 

If police think you are a potential witness, apart from giving your name and address 
(see Police ask your name and address on page 87) you don’t have to talk to the 
police or make a statement. 

Remember, though, if you know someone has committed a serious offence (this can 
be almost anything including stealing, drug dealing and sexual assault) it is an of-
fence for you to conceal this information from police, unless you have a reasonable 
excuse for not telling them. 
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If the police interview you as a witness rather than a suspect, you won’t be under 
arrest and you are free to go at any time. Because you are not a suspect, the police 
don’t have to caution you about your right to silence. Generally, if the police want 
your help as a witness, they are not looking for information to use against you, but 
you should still be very careful about saying anything that could incriminate you. 

If you make a statement as a witness, there is nothing to stop you bringing someone 
with you as a support person (unless they are a witness or suspect in the same case). 

For more detailed information on the role of a witness, see Appearing in court as a 
witness chapter. 

Police  questioning  of  under  18s 
There are all sorts of rules for police when they question someone about a crime. 
Some of these rules are explained above. This section explains an extra rule when 
the police question under 18s. 

Legal advice before questioning 
Before questioning you at the police station, the police must give you the opportu-
nity to get legal advice. 

Under 18s are vulnerable people and this means the police must not only tell you 
about your rights, they must help you to exercise your rights. This means the police 
must help you make a call to the Legal Aid Hotline for under 18s, the Aboriginal 
Legal Service or the lawyer of your choice. 

Your rights when being questioned 
Remember, in nearly all cases, everyone has the right to remain silent, that is, to 
decide whether or not to answer police questions. Police must caution you, that is, 
warn you that you don’t have to say anything but whatever you do say could be used 
as evidence in court. 

If you are under 18, the police will need an adult present when they question you. 
See Independent adult for under 18s on page 155. 

If you are under arrest at the police station, you have certain other rights. See Your 
rights in police custody on page 136 for more. 

If any of your rights above are denied, then anything you have said to the police may 
not be able to be used as evidence against you if you end up going to court. 

If you are being questioned by transit officers, security guards or store detectives, 
you do not have these rights, apart from the right to silence. 
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Police questioning 155 

poLice must treat you fairLy 

ME was 17 when he was interviewed by police about a death in november 2000. ME 
was told by police that he was not under arrest and so free to leave the interview at 
any time. despite this, it was later decided by a court that ME was in fact deemed 
to be under arrest because the police had grounds to arrest ME and had just not 
chosen to do so. if ME had tried to walk out of the police station, the police would 
have stopped him. 

an ex-headmaster, Mr harwin, sat in with ME in the interview. Mr harwin did not 
realise how serious the matter was and did not know much about the law and how 
to help ME speak and act in his own best interests. The police did not help ME to 
get legal advice. 

ME gave the police information that was not in his own best interests to give. 

in R v ME and LT (nSWSC, unreported, 3 october 2002) the Supreme Court decided 
the damaging statements made by ME in this interview could not be used as evidence 
against him because, as Justice dowd said, the obligation of police to protect young 
people includes the obligation to make it known to them that there is a legal hotline 
available … The whole intention of the hotline is that young people would know 
that it is free, that it is available, and would be able to obtain advice there and then. 
Failure (by police) to make it available is a clear breach of the acts and regulations 
but, more importantly, in breach of the requirement of fairness to the young person. 

Adults at police interviews with under 18s 
If you are under 18, there must be an adult (apart from the police) present with you 
before you make any statements, confessions, admissions or give information to the 
police. 

Why do the police need an adult present? 
There are three reasons why the police need an adult present when they question 
you. 

Although there are three different Acts setting out requirements for adults to be 
present when children are questioned by police, in practice these roles are usually 
played by the same person. 

For court cases 

When you answer questions or give the police information, there must be an appro-
priate adult with you at the time, or else the police won’t be able to use your answers 
against you in court. 

If there was no appropriate adult present, the magistrate or judge must exclude your 
answers or statement (meaning it can’t be used as evidence against you), unless 
there are good reasons why there was no adult there. 
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These rules are set out in section 13 of the Children (Criminal Proceedings) Act 
1987. 

For cautions and conferences 

If the police want to caution you, or send your case to a youth justice conference, 
they need you to admit the offence in front of an appropriate adult. 

This requirement is in the Young Offenders Act 1997 (see Warnings, cautions and 
conferences on page 225). 

As a support person for vulnerable people 

The Law Enforcement (Powers and Responsibilities) Act 2002 defines under 18s 
as vulnerable people. A vulnerable person who is under arrest has the right to have 
a support person with them during police questioning (see Vulnerable people in 
police custody on page 140). 

Who can the adult be? 
The adult cannot be a police officer. 

The adult should not be the victim (or someone closely connected with the victim) 
of the alleged offence. 

The adult can be: 

■ a person responsible for you (that is, your parent, guardian or carer) 

■ a lawyer chosen by you 

■ a person present with the consent of your parent, guardian or carer, or 

■ if you are 14 or over, a person present with your consent. 

What if the adult is someone you don’t know 

Sometimes the police use an adult you don’t know (eg the local ambulance officer, 
Salvation Army officer, or youth worker). If the police choose the adult without con-
sent from you (if you are 14 or over) or a parent or guardian (if you are under 14), 
then the police have not followed the law. 

You can tell the police that you don’t give consent for them to use that adult. Or 
tell your lawyer at court that the police used an adult without consent from you or 
your parent or guardian. If you plead not guilty in court, your lawyer should tell the 
magistrate that there wasn’t an appropriate adult with you during the questioning. 
Then the magistrate should refuse to let the police use your interview or statement 
against you in court. 
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Police questioning 157 

What does the adult do in the interview? 
The adult is not there just to observe. They are there to help make the interview fair 
for you. They cannot answer the questions for you, but they should help you under-
stand your rights, help you understand what the police say, and stick up for you if 
necessary. 

aduLts in interViews with under 18s 

Matthew h was 17 when the police questioned him over a stabbing in Glebe in 1994. 
Matthew’s father, Vince, and older sister, rebecca, were with him while the police 
questioned him. The police told Vince that he was not allowed to say anything in 
the interview and eventually told Vince to leave the interview room, which Vince did. 

rebecca remained in the interview room with Matthew. When rebecca said some-
thing to the police during the interview they told her not to say anything while the 
police questioned Matthew. She apologised and said nothing more. 

in R v H (unreported, nSWSC, 26 March 1996) Justice hidden held that Vince was 
wrongly ejected from the interview by police. he further held that because Matthew 
did not actually consent to the presence of rebecca in the interview, there was no 
adult with him, in the sense required by the law, when Matthew was questioned by 
police. This meant that nothing he said in that interview could be used as evidence 
against him because the police interview was conducted unlawfully and improperly. 

in the same case Justice hidden said: 

The primary aim of such a provision [section 13 of the Children (Criminal Pro-
ceedings) Act 1987, which states that under 18s must have an appropriate adult 
with them when they are questioned] is to protect children from the disadvan-
taged position inherent in their age, quite apart from any impropriety on the part 
of the police. That protective purpose can be met only by an adult who is free, 
not only to protest against perceived unfairness, but also to advise the child of 
his or her rights. as the occasion requires, this advice might be a reminder of 
the right of silence, or an admonition against further participation in the interview 
in the absence of legal advice. no one could suggest that a barrister or solicitor, 
whose presence is envisaged by section 13(1)(a)(iv), could be restrained from 
tendering advice. nor should any other adult. Further, within appropriate limits, 
the adult might assist a timid or inarticulate child to frame his or her answer to an 
allegation. For example, the child might be reminded of circumstances within the 
knowledge of both the child and the adult which bear on the matter. 

Justice hidden went on to say that the right of an adult to intervene or advocate is 
not unfettered (that is, there are limits) and the adult should not obstruct or subvert 
the interview. 

as a result of this judgment, and the law on support people for vulnerable people, 
we now know that adults can be far more active in the interview than many people 
(including police) had thought. Justice hidden’s judgment shows there is wide scope 
for the adult, particularly in the face of resistant police. See Tasks for the advocate 
or support person in police interviews on page 33. 
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Questioning without an adult 
Sometimes the police ask you questions when you are by yourself, then later they 
ask you the same questions in the presence of an adult. 

Police can question you without an adult if they are making initial inquiries, for ex-
ample, if they question you on the street. They can use any information they get to 
make further inquiries, but they can’t use it directly against you in court. 

If police question you at the station, or if they have arrested you, they shouldn’t in-
terview you without an adult present. If they do question you without an adult, tell 
your lawyer at court. 

The  role  of  the  adult  support 
person  in  interviews  with  under  18s 

The police may ask you to come to the station for an interview with an under 18 
year old. You may be a parent, relative, or friend of the young person. Or you may 
be a youth worker or welfare worker who knows the young person. Or you may be a 
complete stranger, helping out the police. 

The police may refer to you as a responsible adult, an appropriate adult, an inde-
pendent adult, a monitor or a support person. In interviews with under 18s, these 
all mean the same thing. 

Why is an adult required? 
As explained above in Why do the police need an adult present?, there are three 
separate pieces of legislation that require an adult to be present during a police 
interview with a person under 18. 

First, section 13 of the Children (Criminal Proceedings) Act 1987 requires an in-
dependent adult to be present during a police interview with a child, in order for 
anything said by the child to be used as evidence in court. 

Secondly, for a child to be offered a police caution or referred to a youth justice con-
ference, the Young Offenders Act 1997 requires the child to admit the offence in the 
presence of an appropriate adult. 

Finally, the Law Enforcement (Powers and Responsibilities) Act 2002 provides that 
a vulnerable person (which includes a person under 18) has the right to a support 
person during any investigative procedure. An investigative procedure includes 
questioning, and may also include things like forensic procedures and searches (see 
Vulnerable people in police custody on page 140). 
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section 13: fine print on aduLts 

Section 13 of the Children (Criminal Proceedings) Act 1987 says that a magistrate 
or judge should not admit a statement or admission into evidence (that is, they 
should not take it into account), unless at the time of questioning one of the following 
was present: 

a) a person responsible for the child (roughly speaking their parent or 
guardian), or 

b) an adult (other than police) present with the consent of the person respon-
sible for the child, or 

c)	 where the child is 14 or over: an adult (other than a police officer) present 
with the consent of the child, or 

d) a lawyer chosen by the child. 

if none of these people is present, the magistrate or judge may decide to admit the 
statement or admission into evidence (that is, take it into account) if: 

■	 there was a good reason for the absence of any such people at the time, and 
■	 the circumstances of the case make it important that the statement or admission 

should be admitted. 

This law applies to all admissions and statements wherever they were made, for 
example, in the police station, the police car, in the street, in the child’s home etc. 
The aim of this law is to protect children against the disadvantaged position of 
being young. 

The Young Offenders Act 1997 uses similar categories (that is, (a), (b), (c) and (d) 
above) to define adults to witness the admission police need before they can caution 
the young person or send the case to a conference. 

The Law Enforcement (Powers and Responsibilities) Regulation 2005 uses similar 
categories to define a support person who a vulnerable person (including a child) 
can have with them during any police investigative procedure, including questioning. 

What is the adult’s role? 
Section 13 of the Children (Criminal Proceedings) Act 1987 does not specify exactly 
what the adult’s purpose or role is, and nor does the Young Offenders Act 1997. 

However, the Law Enforcement (Powers and Responsibilities) Act 2002 and Regu-
lation describe the role of a support person as someone who is not restricted to be-
ing a mere observer, but who can assist and support the person being interviewed, 
observe whether the interview is being conducted fairly, and identify communica-
tion problems. 

The case of H (see Adults in interviews with under 18s on page 157) has provided 
useful guidance about the role of the independent adult under section 13 of the Chil-
dren (Criminal Proceedings) Act 1987. 
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In R v Phung and Huynh [2001] NSWSC 115, the Chief Judge at Common Law of 
the Supreme Court, Justice Wood, discussed the role of the support person under 
the Law Enforcement (Powers and Responsibilities) Act 2002 and Regulation. His 
Honour said that the role is to: 

■	 act as a check upon possible unfair or oppressive behaviour 

■	 to assist a child, particularly one who is timid, inarticulate, immature, 
or inexperienced in matters of law enforcement, who appears to be out 
of his or her depth, or in need of advice, and 

■	 also to provide the comfort that accompanies knowledge that there is 
an independent person present during the interview. 

Justice Wood also said that the role: 

cannot be satisfactorily fulfilled if the support person is himself or herself 
immature, inexperienced, unfamiliar with the English language, or otherwise 
unsuitable for the task expected, that is, to intervene if any situation of apparent 
unfairness or oppression arises, and to give appropriate advice if it appears the 
child needs assistance in understanding his or her rights. 

It is clear that the adult’s role is not just to sit there and be silent. 

Even if police do not abuse their position of power, the law sees the need for an in-
dependent adult who is able to assist the young person in the interview. The point 
of these laws is to prevent police abusing the obvious superiority of power that they 
can exercise, and to protect a young person from his or her own inexperience. 

The roles of the adult under the Children (Criminal Proceedings) Act 1987 or Young 
Offenders Act 1997, and the support person under the Law Enforcement (Powers 
and Responsibilities) Act 2002 are complementary. You can fulfil the role of sup-
port person as well as being an appropriate adult. The support person and the adult 
need not be different people, although they can be. 

What if the adult doesn’t know the young person? 
If the police choose the adult without permission from the child (if 14 or over) or a 
parent or guardian (if under 14), then the police have not followed the law. 

The adult should always check with the young person that they agree to their pres-
ence in the interview. They should let them know that they can have someone who 
they or their parents choose. 

Legal advice 
Young people have the right to ring a lawyer from the police station. 
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The Legal Aid Hotline for under 18s is a free, confidential phone service where law-
yers advise young people on criminal matters (phone 1800 10 18 10, 9am-midnight 
weekdays and 24 hours on weekends and public holidays). 

The Aboriginal Legal Service also has a custody hotline for Aboriginal people in 
police custody. 

Adults should remind young people of their right to silence and encourage them to 
ring the hotline before answering any questions. Adults can also ring the hotline 
themselves. For more details, see Getting legal advice and assistance chapter. 

Should the young person admit the offence in order 
to get a caution or conference? 
The police cannot give the young person the option of a caution or conference un-
less the young person admits the offence. This means it’s sometimes a good idea 
for a young person to admit the offence at the police station (only if they are guilty 
of course). However, that doesn’t necessarily mean that the adult should urge the 
young person to admit the offence. 

First, the young person may not be guilty of that offence. Even if the young person 
thinks they are guilty, they may be guilty of a lesser offence, or not guilty at all. Only 
a lawyer can advise them about this. The adult should urge the young person to get 
advice before they admit anything. 

Secondly, the police might say, or imply, that if the young person admits the offence 
then they will ‘let them off’ with a caution or conference. After the young person 
confesses, the police might then go ahead and send the case to court. (If this hap-
pens, the young person should tell their lawyer that the police got the admission 
through an inducement, an encouragement to confess.) 

Thirdly, some young people, when a lawyer explains the options, choose to go to 
court instead of a conference. This is their choice. 

Finally, even if the young person does not admit the offence and/or chooses to go 
to court, this does not necessarily rule out a caution or a conference. If the young 
person admits the offence at court, the magistrate may give a caution or refer the 
young person to a conference. 

Does the adult’s presence help the young person? 
Sometimes the only evidence the police have is what the young person tells them 
in the presence of the adult in a legally-obtained statement. Many adults encourage 
young people to immediately tell the whole truth to the police. If you are fulfilling 
your role properly, however, you should advise the young person to say nothing 
until they have spoken to a lawyer. 

Even where the police follow the law about having an adult present, a statement 
may not have been voluntary, or may have been obtained unfairly or illegally. The 
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court has discretion to exclude such statements. For example, if the police made 
a threat, promise or inducement which persuaded the young person to make the 
statement, or if the young person didn’t understand the police officer’s questions 
because of language problems or intellectual disability, the court should not take 
the statement into account. 

More guidance for support people in police 
interviews 
For more tips on how to act as an effective support person, see Supporting a young 
person at the police station in Youth workers and their role in the criminal justice 
system chapter on page 32. 




